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Executive Summary

The objective of these comments is to____________. I have also looked at the ground reality of the problems being currently faced by the visually impaired community and the organisations working for their benefit. I have looked at certain statistics available and tried to bring forth the extent of the problem. The issues faced by persons with disability extend far beyond copyright issues but these comments have been limited to the realm of copyright as far as possible.

Disability Statistics

The 2001 census estimated that 2.19 crore persons in India suffer from disability. However, it is widely acknowledged that this number is highly inaccurate. The World Health Organisation estimates that 10% of the world’s population is disabled. From information gathered from the draft XIIth Five Year Plan and the National Centre for Promotion of Employment for Disabled People, Delhi, it is estimated that the actual number of disabled persons in India is about 7 crores or about 7% of the population. The World Blind Union estimates that there are 16 crore blind and partially sighted persons around the world. As Mr. Sinha mentioned in his paper, several sources state that India has the world’s largest blind population with about half of the world’s blind population being located in India. 

Adding to the problem is also the fact that 7.8% (or about 8 crores) of the Indian population is above the age of 60 as reported by the International Journal of Anthropology in 2000
. A large number of persons within this demographic face problems similar to those faced by persons with disability. It is however unclear as to the exact number of elderly that have a disability. 

As can be seen from above, there are glaring contradictions between various sources as to the actual number of disabled persons including blind persons in the country. What is not in doubt however is the staggering number of disabled persons in the country. There could be anywhere between 2.19 crore to 10 crore disabled persons in India. This number is higher than the population of most countries in the world. What is obvious from the above is that concerted efforts need to be made to understand the nature and extent of disability in the country, but that is outside the scope of these comments. 

3 Step Test 
As mentioned by Mr. Sinha in his paper and by Judith Sullivan in her Study on Copyright Limitations and Exceptions for the Visually Impaired prepared for the WIPO Standing Committee on Copyright and Related Rights it appears that exceptions and limitations made for the benefit of the visually impaired are possible. To quote Judith Sullivan “The framework in international treaties and conventions relating to intellectual property seems to permit exceptions for the benefit of visually impaired people.  Indeed, exceptions seem possible with respect to a wide range of acts restricted by copyright that might be undertaken by those making and supplying accessible copies to visually impaired people.  However, the possibility of such provision is not specifically addressed and is not mandatory under these treaties and conventions, although it is widely accepted that copyright laws should provide a balance between the interests of different stakeholders.” What is therefore clear is that while limitations and exceptions for the benefit of the visually impaired are possible, the wording of the limitations and exceptions are critical so as to pass the 3 Step Test.

Over 50 countries around the world have exceptions for the benefit of the “print impaired” or the “visually impaired” and none of the exceptions have been challenged on the basis that they violate the 3 Step Test.

Who should be the beneficiaries - Disabilities to be Covered

As Mr. Sinha rightly pointed out in Section 2 of his Paper, the Constitution and Indian law provides for overall requirements of Equality and non-discrimination on the grounds of disability. The current discussion is on what changes have to be made to copyright law to reflect the overall requirements of equality and inclusion. 

Prior to getting into what changes have to be made to the copyright law in the country it is important to understand what are the classes of people who cannot access “works” in their normal formats. As Mr. Sinha rightly states, visually impaired persons cannot access most types of work. However, there are other classes of differently abled persons who cannot access works in their normal formats without some modification. For example, hearing impaired persons cannot access sound recordings. In addition, hearing impaired persons also cannot enjoy cinematograph films unless subtitles are provided. There are also a large number of persons who, due to their physical disability are unable to hold or manipulate a book, or due to their physical disability are unable to focus or move his/her eyes to the extent that would normally be acceptable for reading.

The issue to be addressed here is whether limitations and exceptions to copyright law should address the requirements of all disabilities or whether they should be limited to the “visually impaired” as mentioned by Mr. Sinha or the “print impaired” as provided for under the laws of several countries
.

My leaning is to provide limitations and exceptions based on functional inability to enjoy works in their normal format as opposed to medical definitions of disability.
“Special formats” vs. any accessible format and dual use – analysis in terms of the 3 Step Test 

While a large part of the visually impaired population uses Braille to access written material, an equally large part uses computer software such as JAWS to “read” documents in electronic formats. It is to be noted that Braille is predominantly learnt at a young age and those persons who become visually impaired at a later age normally do not/cannot learn Braille. While documents in Braille are accessible only to persons with visual impairment, persons without disabilities can use documents in DAISY format and other formats recognized/readable by software such as JAWS. The question to be addressed is whether if exceptions are not limited to “special formats” such as Braille whether the “special cases” requirement of the 3 Step Test is satisfied. 

My argument is that the special formats limitation should not be equated with the special cases requirement of the 3 Step Test. Providing exceptions for the benefit of the visually impaired meets the special cases requirement irrespective of the format of the accessible version and whether the accessible version can be used by non-disabled persons or not. However, to pass the “special cases” requirement it may be important to restrict access of the dual use accessible version only to persons with visual / print impairment. This may be done by self-certification or by furnishing of a doctor’s certificate prior to being provided the accessible version as is the case with bookshare.org, a US based website providing books in electronic formats for the visually impaired. 

It is to be noted that 21 countries provide exceptions not limited to special formats while 19 countries provide exceptions limited to special formats such as Braille
. 

What activities should be permitted?

The issue to be addressed here is what activities should be permitted in relation to the work. The first obvious activity that should be permitted is making of an accessible copy of the work. However, by making of the copy alone, a visually impaired person will not be able to access the work. Therefore distribution of/making available the accessible copy also becomes critical. In some cases adaptation of the work will also be required in case of describing drawings, changing layouts to add navigational aids etc. There is no uniformity between the laws of the countries that provide exceptions for the visually impaired. Most countries provide all or some of the above, while some countries also provide for communication to the public of the accessible work.

It would be advisable to word the activities permitted by the exceptions to include all the above. It would be critical to ensure that the wording also provides for communication of the accessible copies by electronic transmission and that the accessible copies can be downloaded from websites specifically catering to the visually impaired.  

Who can conduct the activities? Indian scenario

As per Judith Sullivan’s report, there is no limitation on who can conduct the activities in about half the countries that have exceptions for the benefit of the visually impaired. Some countries specify that the activities can be conducted only by authorised/designated entities. It is noteworthy that certain NGOs working for the benefit of the visually impaired in India have been carrying out the making of accessible formats (including audio books) and their distribution without any legal sanction for a few years now. However, it is interesting to note that only about 2000 books have been converted into accessible formats (including audio books) by these organizations.  In this context it appears that the NGOs are not able to convert material at the pace required by the demands of the visually impaired. My interviews with several visually impaired computer users indicate that all visually impaired persons using computers have their own private collections of accessible material that they have obtained from various sources including their friends and family. Keeping in mind the fact that the NGOs are not able to make accessible books at the required pace and the fact that the visually impaired community is a close knit group it may be beneficial in the Indian context not to specify who can conduct the activities so that the visually impaired community, their support group and volunteers can help each other create and share accessible copies. 

Draft WIPO Treaty for the Blind - Salient Sections and Important Points

The World Blind Union has prepared a draft Treaty for Reading Disabled Persons, which is expected to the taken up at the meeting of the WIPO Standing Committee on Copyright and Related Rights taking place in Geneva, May 25-29, 2009. A few salient features of the draft Treaty are given below so that any proposed amendments to the Copyright Act can be in line with the proposed Treaty. 

Article 1. Purpose

The purpose of this Treaty is to provide the necessary minimum flexibilities in copyright laws that are needed to ensure full and equal access to information and communication for persons who are visually impaired or otherwise disabled in terms of reading copyrighted works, focusing in particular on measures that are needed to publish and distribute works in formats that are accessible for persons who are blind, have low vision, or have other disabilities in reading text, in order to support their full and effective participation in society on an equal basis with others, and to ensure the opportunity to develop and utilize their creative, artistic and intellectual potential, not only for their own benefit, but also for the enrichment of society.
Article 2 (d).  Nature and Scope of Obligations
Contracting Parties may, but shall not be obliged to, implement in their law more extensive protections for the visually impaired and reading disabled than are required by this Treaty, provided that such measures do no not contravene the provisions of this Treaty.

Article 4. Limitations and Exceptions to Exclusive Rights under Copyright

(a) It shall be permitted without the authorisation of the owner of copyright to make an accessible format of a work, supply that accessible format, or copies of that format, to a visually impaired person by any means, including by non-commercial lending or by electronic communication by wire or wireless means, and undertake any intermediate steps to achieve these objectives, when all of the following conditions are met:

1. the person or organisation wishing to undertake any activity under this provision has lawful access to that work or a copy of that work;

2. the work is converted to an accessible format, which may include any means needed to navigate information in the accessible format, but does not introduce changes other than those needed to make the work accessible to a visually impaired person;

3. copies of the work are supplied exclusively to be used by visually impaired persons;

and

4. the activity is undertaken on a non-profit basis.

(b) A visually impaired person to whom a work is communicated by wire or wireless means as a result of activity under paragraph (a) shall be permitted without the authorisation of the owner of copyright to copy the work exclusively for his or her own personal use. This provision is without prejudice to any other limitations and exceptions that a person is able to enjoy.

(c) The rights under paragraph (a) shall also be available to for profit-entities and shall be extended to permit commercial rental of copies in an accessible format, if any of the following conditions are met:

1. the activity is undertaken on a for-profit basis, but only to the extent that those uses fall within the normal exceptions and limitations to exclusive rights that are permitted without remuneration to the owners of copyright;

2. the activity is undertaken by a for-profit entity on a non-profit basis, only to extend access to works to the visually impaired on an equal basis with others; or

3. the work or copy of the work that is to be made into an accessible format is not reasonably available in an identical or largely equivalent format enabling access for the visually impaired, and the entity providing this accessible format gives notice to the owner of copyright of such use and adequate remuneration to copyright owners is available.

(d) In determining if a work is reasonably available in (c)(3), the following shall be considered:

1. for developed economies, the work must be accessible and available at a similar or lower price than the price of the work available to persons who are not visually impaired; and

2. for developing countries, the work must be accessible and available at prices that are affordable, taking into account disparities of incomes for persons who are visually impaired.

Article 15. Disabilities Covered

(a) For the purposes of this Treaty, a ‘visually impaired’ person is:

1. a person who is blind; or

2. a person who has a visual impairment which cannot be improved by the use of corrective lenses to give visual function substantially equivalent to that of a person who has no visual impairment and so is unable to access any copyright work to substantially the same degree as a person without a disability.

(b) Contracting Parties shall extend the provisions of this Treaty to persons with any other disability who, due to that disability, need an accessible format of a type that could be made under Article 4 in order to access a copyright work to substantially the same degree as a person without a disability.

Article 16. Additional Definitions

For the purposes of this Treaty:

‘Work’ means any work of a type in which copyright could subsist whether or not such protection is provided by national laws or was provided but has expired, and includes literary, dramatic, musical and artistic works, databases and films.

‘Accessible format’ means an alternative manner or form which gives a visually impaired person or reading disabled person access to the work, including to permit a person with a visual impairment to have access as flexibly and comfortably as a person without a visual impairment.

‘Accessible formats’ shall include, but not be limited to, large print, with different typefaces and sizes all being permitted according to need, Braille, audio recordings, digital copies compatible with screen readers or refreshable Braille and audiovisual works with audio description. It shall also be understood that whether a format is accessible or not will vary depending on the purpose for which the work is to be used and so, for example, an audio recording of a book without indexing may be accessible for a visually impaired person listening for pleasure but not where a visually impaired person needs access for the purposes of study.

� I would like to thank Nirmita Narasimhan of The Centre for Internet and Society for her guidance and inputs, especially from the perspective of the requirements of the visually impaired community.


� � HYPERLINK "http://www.springerlink.com/content/v1301j732353/?p=594b52df7de54157bc5e04662a16bc1e&pi=0" �Volume 15, Numbers 1-2 / January, 2000�


� Australia targets print disability. Canada targets perceptual disability.


� Judith Sullivan in her Study on Copyright Limitations and Exceptions for the Visually Impaired prepared for the WIPO Standing Committee on Copyright and Related Rights, at page 36.





